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Election of Bar Commissioners 


April, 1942, the terms of office 
of Mr. Alexander, Mr. Rodes, Mr. 
Duncan, Mr. Dodd, Judge Mc- 
Gregor, Mr. Adams, and Mr. Davis 
as Commissioners of the Kentucky 
State Bar Association will expire. 
Each Appellate District is repre- 
sented by two Commissioners and 
their terms of office are so arranged 
that the term of office of one 
Commissioner from each Appellate 
District ends each year. Accord- 
ingly, one Bar Commissioner is to 
be nominated and elected annually 
from each Appellate District. 


Under the Rules and By-Laws of 
this Association nominating peti- 
tions for the office of Commissioner 
are required to be filed with the 
Secretary of the Association during 
the month of January, and during 
the month of February, 1942, an 


election is held and those Commis-’ 


sioners who are elected will serve 


for a period of two years commenc- 
ing in April, 1942. 

Rule 4 of the Rules and By-Laws 
of the Association provides that any 
lawyer may be nominated to the of- 
fice of Bar Commissioner by the 
written petition of twenty members 
of the State Bar in good standing. 
Any number of candidates may be 
nominated on a single petition and 
any number of petitions may be 
filed, BUT ALL CANDIDATES 
NAMED ON A PETITION AND 
ALL PERSONS SIGNING THE 
PETITION MUST BE _ RESI- 
DENTS OF THE SAME APPEL- 
LATE DISTRICT. In order for a 
candidate’s name to go on the ballot 
in the 1942 election the petition 
nominating him must be filed with 
the Secretary of the State Bar As- 
sociation during the month of Janu- 
ary, 1942. 

On February 1, 1942, the Can- 
vassing Board of the Association is 
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required to meet at the office of the 
Secretary in Frankfort and canvass 
the nominating petitions that have 
been filed and to certify to the Sec- 
retary the names of all persons who 
have been properly nominated. The 
Secretary is required to print a suf- 
ficient number of ballots containing 
the names of all persons nominated 
in the Appellate Districts as certi- 
fied by the Canvassing Board, and 
one of these ballots is mailed by the 
Secretary to each member of the 
State Bar in good standing as shown 
by the records of the Registrar. 
These ballots submit to the mem- 
bers of the State Bar of the re- 
spective Appellate Districts the 
names of candidates nominated in 
their District and such names ap- 
pear on the ballot in aphabetical 
order. The Secretary is required 
to mail these ballots to members 
entitled to receive them on or be- 
fore February 15, 1942, and all 
members desiring to vote a ballot 
are required to either deposit it in 
person or by mail with the Clerk 
of the Court of Appeals not later 
than midnight on February 28th. 
The Canvassing Board is directed 
to assemble on March Ist and to 
canvass the ballots that have been 
cast and to certify to the Clerk of 
the Court of Appeals the name of 
the candidate receiving the highest 
number of votes in each Appellate 
District. IN THOSE DISTRICTS 
WHERE ONLY ONE PERSON 
IS NOMINATED NO BALLOT 
IS PREPARED AND THE 
ELECTION OF THAT PERSON 
IS CERTIFIED. A BALLOT IS 
PREPARED WHERE TWO OR 
MORE PERSONS HAVE BEEN 
NOMINATED. SHOULD YOU 
FAIL TO RECEIVE A BALLOT 
WHERE TWO OR MORE PER- 
SONS HAVE BEEN NOMI- 


NATED FOR THE OFFICE OF 
COMMISSIONER IN YOUR 
DISTRICT, UPON WRITTEN 
REQUEST MADE TO THE SEC- 
RETARY A BALLOT WILL BE 
PROVIDED YOU. 


The Bar of Kentucky has been 
exceedingly fortunate in the high 
caliber of men that have served on 
the Board of Bar Commissioners. 
While much has been done since 
the passage of the Bar Integration 
Act of 1934, yet a great deal re- 
mains to be done and this can be 
accomplished only under the guid- 
ance and direction of an able Board 
of Bar Commissioners. The law- 
yers of a District in selecting a Bar 
Commissioner have, to a large ex- 
tent, designated that lawyer as 
their spokesman and he is called 
upon to render many decisions 
throughout his tenure of office that 
affect not only the lawyers in his 
District but the Bar as a whole. 
The lawyers of Kentucky are urged 
to interest themselves in the elec- 
tion and to nominate and elect law- 
yers that are able and willing to 
devote a substantial amount of time 
and effort to the duties incumbent 
upon a Bar Commissioner. The 
Bar in the past has selected men 
who though busily engaged in pri- 
vate practice, have nevertheless 
sacrificed their time and labors in 
the interest of the Association. 
Men of the same caliber should be 
selected to serve in this responsible 
office in the future. 


A Kentucky lawyer was dictating 
a long letter to his client’s sister, The 
client was seated so she could see the 
stenographer write her shorthand 
notes. When the dictation had been 


finished the client observed, “Now | 


you reckon my sister can read that?” 
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OCTOBER MEETING OF BAR 
COMMISSIONERS 


At the meeting of the Board of 
}ar Commissioners held in Louis- 
ville, October 23rd and 24th, all the 

mmissioners were present ex- 
cepting Mr. Kirk and Mr. Mc- 
iregor who were unable to attend. 

his meeting was mostly occupied 
: routine business of the Asso- 
ion. 


Mr. Harry B. Mackoy, because 
his activity in so many other 
ssociation activities asked to be 
‘lieved of his duties as State Bar 
ciation delegate to the House 
f Delegates of the American Bar 
sociation. This resignation was 
accepted with regret, and Mr. John 
L. Vest of Walton, was elected to 
succeed Mr. Mackoy. 


The executive committee re- 
ported that it “had selected April 
8th, 9th, and 10th as the time and 
Louisville as the place of the 1942 
annual meeting. Mr. Gess extended 
an invitation for the 1942 meeting 
to be held in Lexington, but be- 
cause of other meetings which had 
been scheduled to meet in Louis- 
ville and which are closely affiliated 
with the State Bar Association, the 
commissioners thought best to hold 
the meeting in Louisville and the 
Lexington invitation was declined 
with regret. 


Mr. Robert T. Caldwell of Ash- 
land, appeared before the commis- 
sion to discuss the work of the Na- 
tional Conference of Commissioners 
on Uniform State Laws. The result 
of this discussion was that a com- 
mittee consisting of the three Ken- 
tucky Representatives on the Na- 
tional Conference and three com- 
missioners of our Association were 
appointed and instructed to con- 
sider bills that had been prepared 


jference and 


or proposed by the National Con- 
report their recom- 
mendations to the Board of Com- 
missioners. The Kentucky Repre- 
sentatives are: Mr. Robert T. Cald- 
well, Mr. John B. Rodes, and Mr. 
Greenberry Simmons, the commis- 
sioners appointed to serve on this 
committee are Mr. Dodd, Mr. Allen, 
and Mr. Hatchett. 

Judge Samuel Wilson of the Con- 
stitution Hall and Square Commit- 
tee reported orally as to what was 
being done in connection with the 
celebration to be held in Danville 
in 1942 and asked the Association 
to defray the cost of printing and 
distributing the Journal of the First 
Constitutional Convention of Ken- 
tucky with certain additions. This 
was taken under advisement and a 
committee to consider the matter, 
consisting of Mr. Hatchett, Mr. 
Smith, and Mr. Rosenstein, was ap- 
pointed. A general discussion was 
engaged in as to how the Associ- 
ation could render a greater and 
better service to its individual mem- 
bers. It was suggested that the As- 
sociation should direct its attention 
to the many firms and individuals 
who are engaged in the unlawful 
practice of law, and Mr. Thos. 
Young, Jr., Chairman of the Un- 
authorized Practice of Law Com- 
mittee, was invited to attend the 
next meeting of the board. A com- 
mittee, consisting of Mr. Dodd, Mr. 
Burk, Mr. Gess, and Mr. Hatchett, 
was named to consider ways in 
which the Association could render 
greater service to its members. 

Several reports of trial commit- 
tees were heard. 


Hon. Lilburn Phelps of Jamestown 
served as special judge of the Adair 
Circuit Court in November. 
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Fourteen District Bar Meetings 
for 194] 


MARCUS C. REDWINE, Chairman 


We are submitting this brief 
message on the fourteen bar meet- 
ings held in as many sections of 
the state. 

A previous article toid the story 
pretty fully, giving the titles of the 
subjects discussed, the names of the 
District Chairmen, the naines of the 
speakers, and other details. 


LAWYERS’ SUPPORT 


Undoubtedly the support of these 
District Bar meetings by the law- 
yers was extraordinary. In each 
district we found a large number of 
lawyers genuinely interested, not 
only in the ‘subjects on the pro- 
gram, but in the progress of bar 
work generally. Of course it was a 
joy, but not a surprise, to find 
brilliant, enthusiastic and effective 
leaders, who had both a capacity for 
untiring work, and faith enough in 
new methods to get results. We 
found the lawyers entirely willing 
to follow and to lend their support 
and encouragement in this work. 
This is a real evidence of success, 
although intangible, and difficult to 
describe. 


UNIFORM PROGRAMS 


Without question the most at- 
tractive part of the 1941 district 
meetings was the uniformity of the 
programs. Four subjects, agreed 
upon and selected by the Commit- 
tee, at Louisville last May, were 
discussed on each of the fourteen 
Therefore, we were able 


programs. 


to take to all the lawyers of the 
state the same discussions, handled 
at each meeting by competent, well 
prepared speakers, and in many in- 
stances by the same speaker and 
speakers. Consequently the lawyers 
in all parts of the state are think- 
ing upon the same subjects, upon 
the same lines of progress, and 


along the same program of bar 
work. 
Programs, allowed to be built 


separately and according to individ- 
ual opinions, in each district, can 
offer no uniformity of progress and 
forward outlook; but in 1941 more 
than half of the active practitioners 
in the state have had their attention 
focused upon the same four impor- 
tant, timely and live subjects—(1) 
Our New Statute and Its Adoption, 
(2) How the Bar in Kentucky May 
Aid National Defense, (3) Amend- 
ing and Improving the Probate 
Laws of Kentucky, and (4) The 
Necessity of Changes in Our Anti- 
quated Personal Exemption Laws. 


We dare to forecast that there 
will be something done on each of 
these subjects, in view of the in- 
telligent discussion, the whole- 
hearted response, and the sundry 
resolutions adopted at the meet- 
ings. 


FIGURES ARE ELOQUENT 


No lawyer in Kentucky can read 
this paragraph of this short article, 
without a thrill. The record of at- 
tendance, when the figures are 
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stated, is unique in bar association 
tivity, as we humbly believe. Of 
the 37 Circuit Judges in Kentucky, 
33 attended one or more of the 
eetings. Twenty Commonwealth’s 
\ttorneys, 45 County Attorneys, 
nd all the U. S. Attorneys and 
ssistants, attended one or more 
eetings. All of the Judges and 
‘ommissioners of the Court of Ap- 
‘als, save three, were in attend- 
ce, and all four U. S. Judges were 
‘esent, the latter two or three 
imes each. Eighteen State Senators 
d 16 Representatives listened in 
the programs. Lawyers from 
counties were represented at the 
14 bar sessions. The total aitend- 
nce was 1,108. 
We sincerely submit that this is 
n outstanding record, and is a com- 
pliment to the lawyers, the elected 
ficials and judiciary of Kentucky, 
ind one in which all of us can 
justly take pride. 


= 


The State Chairman of the bar 
neetings in 1941, would be un- 
erateful and forgetful if he did not 
vive all of the credit for the suc- 
cess to the District Chairmen who 
did heroic and sacrificial work in 
helping to build the programs and 
in promoting attendance, and to the 
lawyers who enthusiastically and 
wholeheartedly approved our pro- 
gram schedules and addresses and 
supported them. I prize highly the 
14 copies of the programs, each 
autographed by the District Chair- 
men. The Bar of Kentucky ought 
to and does, I believe, appreciate 
the unselfish work and the effective 
leadership of the District Chairmen 
and their assistants. 

Great credit is due President 
L.. B. Alexander, who attended all 
the meetings but two, and whose 
enthusiastic leadership and _states- 
manlike addresses furnished addi- 


tional attraction, interest, and 
worthwhileness to each program. 
The lawyers in Kentucky appre- 
ciated looking into the face and 
hearing the eloquent voice of their 
State President, and who has been 
seen by, and who has looked into 
the faces, at close range, of more 
lawyers than any former President 
in the history of the Kentucky Bar 
Association. 

Our genial editor of the Bar 
Journal, Mr. E. H. Smith, of Glas- 
gow, did an untold amount of good 
by his stories, early in the year, 
about these bar meetings, and we 
wish to acknowledge our appreci- 
ation of his farsighted and worthy 
assistance. 


CONGRATULATIONS 


The Bar of Kentucky extends its 
greetings and congratulations to 
Judge H. H. Tye of the Williams 
burg Bar upon ‘his completion of 
fifty years of noteworthy practice 
in the courts of Kentucky. 

On November 8th, Judge Tye 
had been actively engaged in the 
practice at the Kentucky Bar for 
half a century. 

It is not given to all of us to 
stay in harness that long and the 
fact that Judge Tye has accom- 
plished this unusual feat arouses 
pleasing sentiments in the hearts of 
all true Kentucky lawyers and 
kindles a hope that we, too, may 
reach that goal. 


Judge Tye, you have the sin- 
cerest best wishes of the Kentucky 
Bar, all of whom hope that you may 
have yet more years of faithful, 
honorable service for your fellow 
Kentuckians, 
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KENTUCKY STATE BAR ASSOCIATION 


OFFICE OF 
L. B. ALEXANDER 


PRESIDENT 


October 2, 1941. 
Mr. E. H. Smith, 
Editor Bar Journal, 
Glasgow, Ky. 


My dear Mr. Smith: 


Through the next issue of the Bar Journal, I 
desire to express to the lawyers of the State my 
sincere appreciation of their splendid co-operation 
in the 14 District Bar meetings held during the 
summer. Especially am I grateful to the District 
Committeemen and the speakers who appeared on the 
various programs, for the sacrifice which they made 
and the results obtained from their efforts. Of 
the 60 odd speakers assigned on the various 
programs, we did not have a single failure of 
appearance. 


This is a most important year for the State 
Bar Association, and with the continued co- 
operation of the lawyers of the State, our 
program can and will be fully carried out. Every 
lawyer in the State should make it a point to 
see his Senator and Representative at earliest 
possible date, and make them familiar with our 
Legislative program. 


With kindest regards, I an, 
Very truly yours, 
L. B. ALEXANDER. 


LBA :LB 
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Legal language is a great little 
nguage and you don’t have to use 
ords like trover, assumpsit, de- 
urrer, and forceable detainer to 
ive a lot of fun with it. For in- 
ance a recent bill before Congress 
mtained this charming gem. 
‘Throughout the act the present 

tense includes the past and future 

tenses; and the future the present. 
ne masculine gender includes the 

‘minine and neuter. The singular 

number includes the plural, and the 
lural the singular.” 


Some lawyers spend more time 
studying jokes ‘than they do study- 
ng law. 





The lawyer who wallows in a 
reputation for being slippery and 
encourages that reputation sooner 
or later will slip in his own slip- 
eryness. 

It’s nice to have the things that 
money can buy, but it’s nicer not 
to lose the things money can’t buy. 

The Journal, in its next issue— 
March 1942—will inaugurate a new 
service to Kentucky lawyers. This 
service is a want ad department for 
which no charge will be made. Any 
Kentucky lawyer who needs office 
help or desires a legal connection, 
or has books he desires to buy or 
dispose of, or needs or desires to 
dispose of office equipment, may use 
this service as long as he states 
these needs in a brief and concise 
manner in want ad style. If the 





Journal should become burdened 
with these, the service will be dis- 
continued. It is the hope of the 
Journal Committee that it will not 
prove burdensome and that the 
lawyers of Kentucky will take ad- 
vantage of this service. 


No Kentucky lawyer’s activity in 
the State Bar Association is limited 
to the paying of his bar dues. The 
Association has need for every law- 
ver in the state who is willing to 
expend a part of his energy for the 
good of the profession. The reason 
some lawyers are appointed to serve 
on more than one committee is be- 
cause that lawyer has demonstrated 
his willingness to serve and his un- 
willingness to be a mere figure- 
head. Each year our newly elected 
president spends much time and 
thought in the selection of the 
many committees needed to make 
the Association function properly. 
Of the committeemen appointed 
there are always some who will 
work tirelessly and intelligently but 
there are others whose only contri- 
bution is that his name appears as 
a member of the committee. Any 
lawyer in the state who feels that 
he is peculiarly fitted to serve on 
any particular committee and is 
willing to work on that committee 
should advise the President of his 
convictions. The President would 
welcome such suggestion and do 
his best to place that lawyer where 
he wants to work. Don’t be unduly 
modest and expect the President to 
discover your desire and talent by 
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telepathy. ‘The Association can be 
only as worthwhile as its members 
want it to be. Take a vital, active 
and live interest in the Association 
and the Association will take an 
interest in you. Ignore the Asso- 
ciation and you can expect the 
Association to ignore you. 

Again the Journal calls the atten- 
tion of the Kentucky Bar to the ar- 
rangements which have been made 


by President Alexander with the 
National Reporter System. Any 
Kentucky lawyer who has _ been 


inducted into the armed forces of 
the United States may advise Mr. 
L. B. Alexander, Paducah, Ken- 
tucky, of this fact and that he de- 
sires to receive the advance sheets 
of the Kentucky Court of Appeals 


decisions and his name will be 
promptly placed upon the mailing 


list. This service is without cost 


to the lawyer requesting it. 


The State Bar Association is 
proud of its members who have 
been chosen by the people of Ken- 
tucky to represent them in the 
state’s law-making body. There are 
thirty lawyers who will be mem- 
bers of the 1942 session of the Ken- 
tucky Legislature, no other occupa- 
tion or profession can boast as 
many. 

The lawyers who will be in the 
Senate are: Paul M. Basham of 
Ilardinsburg, Earle Clements of 
Morganfield, Lee Gibson of Owens- 
boro, T. C. Carroll of Shepherds- 
ville, E. C. Moore of Liberty, Louis 
Cox of Frankfort, Alex Howard of 
Covington, Stanley B. Mayer, David 
A. McCandless, Frank Dacher of 
Louisville, Noel F. Harper of 


Scottsville, David Crockett Jones of 
Harlan, 


Rodman W. Keenon of 


Lexington, Ira W. See of Louisa, 
Elvis J. Stahr of Hickman, Elmer 
D. Stephenson of Pikeville, Morris 
Weintraub of Newport. 

The lawyers who will be in the 
House of Representatives are: 
Joseph J. Grace of Wickliffe, Faust 
Y. Simpson of Morganfield, L. 
Allen Rhoads of Henderson, G. Sam 
Milam of Russellville, J. Lee Moore 
of Franklin, J. Wood Vance of 
Glasgow, Joe E. Robinson of Lan- 
caster, Ray Stevenson, Leon J. 
Shaikun, and Charles W. Anderson 
of Louisville, Guthrie F. Crowe of 
LaGrange, Norris McPherson of 
Louisville, James E. Quill of+Cov- 
ington, Howard McCartney of 
Flemingsburg. 

The Journal has sought to pro- 
cure photographs of all these for 
publication in this issue. All the 
desired photographs have not been 
procured but those that have are 
published in this issue. 

The Association congratulates the 
people of Kentucky on their selec- 
tion of the State Legislators. 


Hon. Frank M. Drake of Louis- 
ville, was one of the speakers before 
the meeting of the Missouri State 
Bar Association in St. Louis on 
October 10th. Dr. Drake’s subject 
was “Law Institutes and District Bar 
Organizations.” He told about how 
we are handling this matter in Ken- 
tucky. His address is published in 
full in the October number of the 
Missouri Bar Journal. We would like 
to republish it in this issue but 
haven't the space. We may publish it 
in a later issue. It was a compliment 
to the Bar of Kentucky that its ef- 
forts should be thus publicized and 
that one of its outstanding members 
should be invited to take a part in 
the program of the State Bar meeting 
of our sister state. 
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The Venue of Probate Proceed- 





ings in Kentucky 


By DEAN ALVIN E EVANS 


\ problem still acute in Kentucky 
is the one whether a probate court 
can have jurisdiction to issue letters 
testamentary or of administration, if 
in fact the decedent were not domi- 
ciled within the county. The pro- 
nouncements by the Kentucky Court 
of Appeals seem to show that for 
Kentucky, the question of residence 
as well as that of death, is jurisdic- 
tional.1* Even here the opinions are 
not entirely unanimous,? and _ the 
Court once had difficulty in explain- 
ing away a provision of the Code:* 

“No will shall be received in evi- 
dence until it has been allowed and 
admitted to record by a county court; 
and its probate before such court 
shall be conclusive until the same is 
superseded, reversed or annulled.”4 


Probably the rule in Kansas and 
Rhode Island is the same.5 On the 
other hand, the vast majority of the 
states where the issue has been raised 
have held that the first court to as- 
sume jurisdiction over a will or over 
the estate of a decedent retains it 
until its decree is overturned in a 
direct proceeding for that purpose.® 
There is an instance where letters 
were granted in a second county 
without the knowledge of the partici- 
pants that proceedings had already 





*See footnotes at end of article. 





DEAN ALVIN E. EVANS 
Of the University of Kentucky Law School 


been begun in a different county.? 
There has been in the past vacillation 
in the matter in several states.® 
Thus, at one time in California, 
Georgia and Massachusetts? the rule 
was that domicile was jurisdictional 
and the matter has been the subject 
of conflicting decision in Louisiana 
and in Oregon.!® Georgia and Massa- 
chusetts attribute the change to the 
majority rule in those states to a local 
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statute. It is interesting to note, 
however, that the statutes mentioned 
do not expressly declare that the pro- 
bate court first to entertain jurisdic- 
tion shall retain it until it is attacked 
in a direct proceeding. Rather, the 
provision is general that the Probate 
Court of the county of the domicile 
of the decedent shall have jurisdic- 
tion over the probate of wills and the 
administration of estates. Our Court 
interprets this similar statute to re- 
quire that the domicile be one in fact 
and a mistake in the fact will prevent 
jurisdiction from attacking.!! 

There are probably three influences 
which have contributed to the view 
held in Kansas and Kentucky that 
domicile is a jurisdictional matter. 

One once put forward in this state, 
which at one time and another has 
been a factor elsewhere, is the feeling 
that the probate court is one of in- 
ferior jurisdiction and not a court of 
record.1*» The ecclesiastical courts 
were not courts of record. An early 
Kentucky case says that the county 
court is a local court.1% Thus, in 
Griffith v. Wright!4 the heirs were 
permitted to attack collaterally a con- 
veyance of land by an administrator 
by showing that in fact decedent was 
not domiciled in the county where 
letters were issued.2° In 1857 juris- 
diction over all wills in England was 
concentrated in a probate court which 
became a court of reeord. In this 
country the probate courts are usually 
courts of record, and their jurisdic- 
tion, while limited, is not inferior. 
“Surrogate courts are courts of 
limited and special jurisdiction, and 
yet their jurisdiction to grant admin- 
istration upon estates of deceased 
persons is general and exclusive. No 
other courts can act and discharge 
the same functions.”!6 


Another influence has been the 


jurisdictional question of the fact of 
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death. It was once thought that death 
was not jurisdictional or rather that 
a finding of the fact of death was 
conclusive as against collateral attack, 
so that a mistake in the finding of 
fact would not prevent the probate 
court from rendering a decree valid 
save for a direct attack.17 

Perhaps another influence has been 
a series of early decisions which held 
that a decree of the Ecclesiastical 
Court probating a forged will or let- 
ters of administration obtained by 
mistake where a will existed, as not 
a protection to a person dealing with 
beneficiaries under the will or with 
the administrator. Thus, in Frederick 
v. Hook! it was held that an admin- 
istrator appointed by the Ecclesiasti- 
cal Court could pass no title to per- 
sonal property if a will was actually 
in existence. This holding was in har- 
mony with certain other cases of ad- 
ministration granted during minority 
or during absence.19 The matter 
whether a purchaser under a forged 
will or under an administration where 
a will was outstanding and the issue 
whether payment by a debtor of the 
decedent to the representative would 
discharge him, were not finally settled 
in England until the well known case 
of Hewson v. Shelley?® was decided. 
It was there held that where admin- 
istration had been mistakenly granted 
(an undiscovered will was outstand- 
ing) and distribution had been made 
of the proceeds of certain estate land, 
the purchaser from the administrator 
was protected against claimants under 
the later probated will. If this should 
not be the case, then letters issued 
under such circumstances would serve 
as a trap to the unwary and throw 


doubt upon all transactions of the 
personal representative. This same 
rule is followed in the United 


States.? 
Thus, a probate court having ex- 
clusive jurisdiction over the probate 
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wills and the granting of letters 
of administration has jurisdiction as 
doves any other court of record, to 
iss upon the facts which afford 
risdiction. An erroneous finding of 
ct cannot affect that jurisdiction. 
» this there is the soktary excep- 
m now generally recognized that an 
roneous finding of the fact of death 
does not afford a basis for jurisdic- 
tion and a collateral attack may be 
rade upon acts performed in reliance 
e.en upon the probate court’s decree 
in such a case. Perhaps even here 
the New York court’s decision in the 
hoderigas Case is logically defensi- 


- 


hic. On the other hand, it is clear 
that the contrary rule causes less 
harmful results. Thus, such cases 


are at a minimum because of the rule, 
id actually few persons are injured 
l.y the mistaken reliance upon the fact 
death. Again, many states have 
alsentee statutes whereby the estates 
of absentees may be administered as 
effectively as if they were deceased. 
there is any possible doubt about 

1c fact of death the latter procedure 
will be followed. Respecting all other 
jurisdictional questions, it is assumed 
that the probate court does not fail 
of acquiring jurisdiction when making 
an erroneous finding with respect 


Btn 
thereto.2* 


We are now confronted with the 
fact, however, that in Kansas, Ken- 
tucky and Rhode Island?* the ques- 
tion of residence or domicile is made 


a jurisdictional one to the same ex- 


tent that the question of death is. 
Thus, if a probate court of a particu- 
lar county should find that decedent 
vas domiciled at his death within its 
erritorial limits, the finding does not 
prevent other county courts from 
iaking similar findings, either imme- 
liately or remotely in time. A good 
faith settlement made by a debtor of 
he estate with the personal repre- 














sentative would not protect him from 
a subsequent claim made by a per- 
sonal representative later appointed. 
A sale of property made by the first 
named personal representative would 
not pass title provided that upon sub- 
sequent inquiry, a probate court 
should find that the court which acted 
earlier was in error, as to decedent’s 
domicile. In substance, one county 
court would have appeliate jurisdic- 
tion over another. The evidence as 
to domicile may have become doubt- 
ful in the process of time by the 
death of witnesses or the loss of 
written evidence. It is entirely possi- 
ble for several administrations to be 
going on either contemporaneously or 
consecutively before a final test is 
made in a court of competent juris- 
diction. Furthermore, in~the event 
that a circuit court in a collateral suit 
finally determines the true domicile of 
decedent there would seem to be a 
square violation of Section 4849 of the 
statutes which requires a will to be 
proved before the county court of 
testator’s residence. Thus, a part of 
the proof, namely, the issue of resi- 
dence, is determined by the circuit 
court collaterally and not on appeal 
from the finding of the county 
court.24 

There is very little compensation 
for all this confusion, Thus, it is un- 
likely that any loss or injury will 
occur from an erroneous finding of 
residence and an administration based 
thereon. It differs enormously from 
an erroneous finding of death. In the 
latter case if the probate court should 
be negligent in examining the evi- 
dence or entirely fail to inquire into 
the issue of death, estates of living 
persons might frequently be trans- 
ferred under forged wills. Hungry 
relatives might covertly get possession 
of estates by such means, on scant 
evidence of death. Owners of prop- 
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erty might be deprived of their pos- 
sessions without proper safeguards 
and so without due process of law. 
No such results are conceivable from 
erroneous findings of county courts 
respecting residence. 

There are numerous illustrations of 
collateral attacks made upon the 
jurisdiction of the probate court to 
issue letters and they show convinc- 
ingly the inconvenience and the in- 
equity of the minority rule. Thus, in 
Kling v. Connell?5 the personal rep- 
resentative had committed waste of 
the estate and when his sureties were 
sued they endeavored to show that 
the appointment was invalid. Con- 
sider the hardship in Miller v. 
Swan.26 A will had been probated in 
Hardin County and the devisee had 
conveyed the land to his creditors in 
satisfaction of their claims. Subse- 
quently the county court of Jefferson 
County probated a copy of the will in 
that county and the administrator 
c. t. a. having brought suit to sell the 
land as belonging to an insolvent es- 
tate, a collateral attack on the Hardin 
County proceedings was sustained. 
Thus, the question of jurisdiction re- 
mains continually open. So in Ewing 

Mallison?? decedent died in Wyan- 
dotte County at the home of A. He 
had formerly lived in Lyon County 
and had property there. On the same 
day A and B each applied separately 
for letters in Lyon County. They 
were granted to B and refused to A. 
Later A applied for letters in Wyan- 
dotte County to be issued to M. B 
appeared at the hearing, objected to 
the grant, but took no appeal from 
the county court’s decree appointing 
M. Thereafter M sued a bank in 
which decedent had a deposit, for the 
deposit and made B a party. Natu- 
rally B was not estopped from his 
failure to take an appeal from the 
Wyandotte Court’s decision to grant 


letters to M. In this case the court 
set forth its theory of appropriate 
procedure in such cases: “Where 
jurisdiction depends upon some col- 
lateral fact which can be decided 
without going into the case on its 
merits, then jurisdiction may be 
questioned collaterally, even though 
the jurisdictional fact be averred of 
record and was found in the evi- 
dence.” It is submitted that this is 
an unstable basis for the Kansas rule 
and it undermines probate court pro- 
ceedings which especially require cer- 
tainty and security. 


If the court on an erroneous find- 
ing of fact of residence has no juris- 
diction, it would be the duty of any 
debtor when sued by such personal 
representative, to make a defense on 
that ground?§ or if sued by both per- 
sonal representatives, to interplead 
them.*9 An heir would not be bound 
by an administrator’s sale®® and a 
subsequently appointed personal rep- 
resentative in a different county could 
proceed against a prior appointed 
personal representative and anyone 
claiming under a purchase from him 
would be liable for conversion.3! He, 
as the proper party in interest, may 
also petition for the revocation of the 
letters granted to the one already ap- 
pointed.32 


Undoubtedly if the record affirma- 
tively shows that decedent was domi- 
ciled in a county other than that 
where the proceedings are being 
undertaken, a collateral attack on the 
decree is in order.33 Frequently the 
only evidence is found in the allega- 
tion of the petition for letters show- 
ing residence within the county. It is 
generally held that a decree based 
upon such a petition is valid.34 In 
some instances there is either no alle- 
gation of residence or there are no 
written pleadings and the county 
court grants letters without affirma- 
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tive allegations being in the record. 
It is generally held, even in such a 
case, that the court must have passed 
affirmatively upon the issue of domi- 
cile when letters were issued and that 
its jurisdiction is prima facie made 
out.35 So where the petition alleges 
domicile properly and the decree re- 
cites the evidence as to domicile on 
which it is based, a fortiori, the court 
has jurisdiction. There may be a 
question as to which county court 
was first to assume jurisdiction. Thus, 
petitions may be filed in each of two 
or more counties upon the same day. 
Inasmuch as courts do not take notice 
of parts of a day but of the day 
as a whole, it may well be held that 
the proceeding is prior in which the 
final decree is first made.*¢ 


It is a common statutory provision 
that where the decedent is a non- 
resident of the state, the probate and 
administration proceedings shall oc- 
cur “in the county where the land or 
part thereof lies and if no land is 
devised, then in that county where 
he died or that wherein his estate or 
part thereof shall be or where there 
may be any debt or demand owing 
to him. 87 If the question of resi- 
dence in the county is always open, 
then it must be that a finding of any 
of these other facts must always 
be open. In states where the finding 
of domicile, save on direct appeal, is 
not open, these other issues also are 
not open.38 


It thus appears that with the ex- 
ception of the holdings in three or 
four states, the rule is well estab- 
lished that the first probate court of 
a state to assume jurisdiction to issue 
letters, keeps it until its orders are 
revoked by direct attack. The con- 
venience of the majority rule is self- 
evident, as is also the confusion aris- 
ing from the minority rule, This 





minority rule is due: (a) to the hold- 
ing that probate courts in this coun- 
try inherited only the general powers 
of the ecclesiastical courts, which 
were not courts of record; (b) to 
the influence of the somewhat anal- 
ogous rule that there can be no juris- 
diction without the actual death of 
the so-called decedent; and (c) the 
early confusion respecting the validity 
of proceedings under a forged or 
superseded will regularly probated 
and under the grant of letters of ad- 
ministration where an undiscovered 
will was outstanding. Actually Ameri- 
can probate courts are courts of rec- 
ord and are not inferior but have 
general jurisdiction within the statu- 
tory limitation creating their sphere 
of activity. Further, there is no es- 
sential analogy between residence 
within the territorial limits of the 
court, and death, as jurisdictional 
questions, and there is now no dis- 
sent from the proposition that parties 
who rely upon regularly issued letters 
by the probate court are protected 
whether the will be superseded or 
forged, or outstanding at the time let- 
ters of administration were granted. 


It seems probable that the holding 
that county residence is jurisdictional 
results from a confusion of jurisdic- 
tion with venue. Where jurisdiction is 
lacking the proceedings are void, but 
where the venue only is wrong, it 
can be waived and can be questioned 
only in a direct proceeding.®® 


In view, however, of the rather 
uniform holding of our Court on the 
jurisdictional quality of “residence 
within the county,” it is here sug- 
gested that Kentucky Statutes, Sec. 
4849, be amended to read as follows: 


“No will shall be received in evi- 
dence until it has been allowed and 
admitted to record by a county court. 
The probate of a will by any county 
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court, and the granting of letters 
testamentary or letters of administra- 
tion with the will annexed, in connec- 
tion with such probate, shall be con- 
clusive until set aside by a direct 
proceeding in that court or reversed 
on appeal or vacated or modified as 
provided in Section 158 of the Civil 
Code.” 


Mr. Cullen, our able statute reviser, 
would prefer to have a somewhat dif- 
ferent form of revision from that 
suggested above. His plan may be bet- 
ter. He argues that each section of 
the statute should be so far complete 
within itself that it is not necessary 
to look to one section for the inter- 
pretation of another. Thus, the trou- 
ble encountered is not really with the 


section which I propose to amend but 
with Section 4849. It is in the inter- 
pretation of this section that the court 
has confused jurisdiction with venue. 
So the first clause of this latter sec- 
tion should be made to read some- 
what thus: “The venue of proceed- 
ings to probate wills shall be in the 
county in which the testator resided 
at the time of his death.” He thinks 
that with this change no alteration in 
Section 4852 would be required. I 
however, would make the assurance 
doubly sure by also amending Section 
4852 as above suggested. 


In addition, Mr. Cullen would re- 
peal Section 64 of the Civil Code. I 
agree that it becomes superfluous and 
if left in, might tend to confuse the 
situation. 
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1 Miller v. Swan, 91 Ky. 36,14 S. W. 
964 (1890). See also Hite v. Gibson, 251 
Ky. 651, 65 S. W. (2d) 767 (1933) (sec- 
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to have the letters of the first one re- 
voked. Defendant’s demurrer to plain- 
tiff’s complaint alleging residence in 
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that of defendant’s appointment); Ewing 
v. Ewing, 255 Ky. 27, 72 S. W. (2d) 719 
(1934) (Defendant appointed personal 
representative by county court of War- 
ren County. Plaintiff attacked the ap- 
pointment in the circuit court for War- 
ren County, which decided that de- 
fendant’s appointment was invalid be- 
cause of non-residence of decedent); 
Ferguson vy. Ferguson, 255 Ky. 230. 73 
S. W. (2d) 31 (1934) (Subsequent ap- 
pointee by different county court peti- 
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pointee who had brought an action for 
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2Hughes v. Sidwell, 57 Ky. 259, 260 
(18 B. M. 1857) (“The order of probate 
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App. 1873). 
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of 1873 (Bullock & Johnson), chap. 113, 
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by the revisers of 1873. 


5 Ewing v. Mallison, 65 Kan. 484, 70 
P. 369 (1902); Thompson v. Parnell, 81 
Kan. 119, 105 P. 502 (1909) (dictum); 
Robinson v. Railway, 96 Kan. 137, 150 
P. 636 (1915); Peoples Savings Bank v. 
Wilcox, 15 R. I. 258, 3 A. 211 (1886) 
and see Olmstead’s Appeal, 43 Conn. 
110 (1875) and Miltenberger v Knox, 
21 La. Ann. 399 (1869). 
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P. 528 (1890); Hill v. Superior Ct., 188 
Cal. 352, 205 P. 430 (1922); Tant v. Wig- 
fall, 65 Ga. 412 (1880); Wight v. Wall- 
baum, 39 Ill. 554 (1864) and see Bremer 
v. R. R., 318 Ill. 11, 148 N. E. 862 (1925); 
In Re Kladivo’s Estate, 188 Ia. 471, 176 
N. W. 262 (1920); Ferguson v. Connell, 
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11 Miller v. Swan, 91 Ky. 36, 14 S. W. 
964 (1890). See Central Trust Co. v 
ennett, 208 Ky. 281 (1925); 270 S. W. 
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under a forged will regularly probated 
is protected); Perkins v. Owens, 123 
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(Acts performed by the administrator 
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82 Coltart v. Allen, 40 Ala. 155 (1866). 
See also cases cited in note 1. 

33 Henkle v. Slate, 40 Ore. 349, 68 P. 
399 (1902); Ferguson v. Connell, 210 Ia. 
419, 230 N. W. 859 (1930). 

34See e. g. Bolton v. Schriever, 135 
N. Y. 65 (1892). 

35 Re Will of Warfield, 22 Cal. 51 
(1863); Ferguson v. Connell, 210 Ia. 419, 
230 N. W. 859 (1930); Reynolds v. Lloyd 
Cotton Mills, 177 N. C. 412, 99 S. E. 240 
(1919). See Jacobs v. Railroad, 73 Ky. 
263 (1874), and Johnson v. Beazley, 65 
Mo. 250 (1877) (Jurisdictional fact as to 
residence need not appear in the rec- 
ord, but court is presumed to have juris- 
diction). 


114 Okla. 177, 


36 Sewell v. Christian, 
245 P. 632 (1926). 

37 See e. g., Carroll’s Kentucky Stat., 
sec. 4849 (1936). 

38 Dungan v. Superior Ct., 149 Cal. 98, 
84 P. 767 (1906); Bremer v. R. R., 318 
Ill. 11, 148 N. E. 862 (1925). 

391 Moore on Fed. Practice (1938) 
470; Brotherhood of Locomotive Eng. 
etc. v. Shepherd Lumber Co., 51 Fed. 
(2d) 153 (C. C. A. 5th, 1931)~(A ques- 
tion of venue is easily waived); Williams 
v. Montgomery, 179 Ark. 611, 17 S. W. 
(2d) 875 (1929) (Statute divides county 
into two judicial districts and provides 
that “no resident of one district shall be 
liable to be sued in other district in any 
action whatever.” The right to be 
sued in district of residence may be 
waived.) De Charette v. St. Matthews 
sank & Trust Co., 214 Ky. 400, 283 S. W. 
410 (1926) (Circuit Court of county in 
which land involved is not located and 
in which none of the parties reside has 
jurisdiction to construe will where par- 
ties voluntarily submit to jurisdiction 
without objection to venue). See Civ. 
Code Prac., secs. 62-77 and K. S., sec. 
966. “The purpose of secs. 62-77 is not 
to regulate the jurisdiction of courts .. .” 
but rather “the venue of the action.” 
Shaffer v. Bank, 201 N. C. 415, 160 S. E. 
481 (1931) (“Distinction between juris- 
diction and venue is that ‘jurisdiction’ 
imports power of court, ‘venue’ the place 
of the action. Venue may now be waived 
because it is not jurisdictional.”) See 
Coffman, Jurisdiction or Venue (1936) 


20 Minn. L. R. 617; Braucher, Jurisdic 
tion and Collateral Attack (1940) 40 Col 
L. R. 1006-1030; 2 Freeman on Judg 
ments (1925) 1731 (“Where jurisdiction 
is dependent upon residence or domicile 
of the testator at the time of death... 
the (probate) decree is conclusive as to 
such facts.” I am obliged to Mr. Robert 
K. Cullen, Reviser for the Kentucky Re- 
vision Commission, for his suggestion 
similar to the point made above. 


Under the title “Supreme Court 
Justices Present Views on Bar In- 
tegration” published in the Journal 
of the American Judicature Society 
in the October issue Judge Gus 
Thomas writes as follows: 


“The unanimous opinion of all 
the members of this court as well 
as practically all the members of 
the bar is that they are most highly 
pleased with the results of our 
statute as elevating its membership 
and likewise weeding out many 
members who had long since de- 
served such action. Since the pass- 
age of the act the annual convention 
of the State Bar Association is an 
entirely different meeting than what 
it previously was. The attendance 
has increased three or four or five 
hundred per cent with correspond- 
ing interests in the well gotten up 
programs. District associations hold 
meetings in their territories where 
the members of the bar within that 
area gather together and discuss 
matters in which the profession is 
interested, and upon the whole we 
all regard the passage of the act as 
a most important forward step in 
the improvement of the profession 
and for which reason we do not 
hesitate to recommend that the leg- 
islature of each state follow our 
example and like action on the part 
of other states in the immediate 
passage of a similar law.” 











Harkins Law Office 








THE HARKINS LAW OFFICE, PRESTONSBURG 


The Harkins Law Office has been 
in Prestonsburg for so long that 
it is hard to think that there could 
be a Prestonsburg without the Har- 
kins Law Office. It would be like 
having Frankfort without the Capi- 
tol. For one hundred and two years 
the Harkins Law Office has been a 
part of Prestonsburg. In 1839 the 
Hon. Hugh Harkins opened his law 
office there, his son John Harkins 
came into the office in 1858 and 
nineteen years later in 1877 his son 
Walter S. Harkins came into the 
office. Walter S. Harkins took his 
son Joseph D. Harkins into the of- 
fice in 1906. In 1928 a second son 
Walter S. Harkins, Jr., came into 
the office. Walter S. Harkins, Sr. 


‘Joseph D. 


and Walter S. Harkins, Jr., are now 
both deceased and Joseph D. Har 
kins is the senior Harkins. In 1939 
Harkins, Jr., went into 
the office with his father and this 
year a second son Walter S. Har- 
kins III became identified with the 
office. Thus continuously since 1839 
there has been a Harkins Law Of- 
fice in Prestonsburg and five gener- 
ations of the family have success- 
ively carried on. 

In 1890 The Bank Josephine was 
established in Prestonsburg by 
Walter S. Harkins and associates. 
The bank is named in honor of 
Mrs. Josephine D. Harkins, wife of 
Walter S. Harkins. 

In 1915 Walter S. Harkins built 
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for himself a building to house his 
office, and the building still houses 
the office. 


The building is unique in that it 
was built for the purpose of hous- 
ing one and only one law office. It 
is an imposing structure of stone 
and as near fireproof as a building 
can be made. 


The door opens into a large re- 
ception room where the visitor is 
greeted by a smiling and efficient 
secretary. On each side of the re- 
ception room a door leads to large 
well-equipped private offices. In the 
rear of one of these is a large vault 
and a washroom in the rear of the 
other is a workroom containing 
stationary cabinet, typewriters, 
calculating machines and such other 
equipment as one would expect to 
find in a well-equipped workroom. 
In the rear of the reception room 
and opening into each of the pri- 
vate offices is a commodious room 
housing the library, and having a 
large table and chairs invitingly ar- 
ranged, before a large fireplace 
equipped with massive andirons. 
This room is used for study, direc- 
tors meetings and for the purpose 
of taking depositions. There is a 
large basement used for fuel storage 
and a room on a second story used 
for library and additional work- 
room. 


The building is a credit to the 
town of Prestonsburg and would be 
a credit to any town. It has the 
massive solidity and dignity of a 
United States Post Office Building 
or a County Court House. 


On one occasion the building 
housing The Bank Josephine was 
damaged by fire and within a few 
hours the bank was open and doing 
business in the Harkins law office. 


The Journal is pleased to publish 
herewith a picture of the building. 
The Bar of Kentucky is proud of 
this old long established and well 
housed law office and hopes that a 
hundred years from now Prestons 
burg will still have the Harkins 
Law Office. This will most likely 
result since there are other grand- 
children of Walter S. Harkins and 
Mrs. Harkins, and one great grand 
child, to become interested in the 
study and practice of law: Walte: 
Davidson Howard and Grover Lat- 
ham Howard, Jr., sons of W. F. 
Vanlandingham, Miami, Florida: 
Iley Baker Browning, Jr., and 
Walter Scott Browning, sons of 
Mr. and Mrs. Iley Baker Browning, 
Ashland, Kentucky; Monte Scott 
Harkins, William Fox Harkins, 
George Archer Harkins and Donald 
Davidson Harkins, sons of Mr. and 
Mrs. Walter Scott Harkins, Jr., 
Prestonsburg, Kentucky, and Joseph 
Davidson Harkins III, son of Mr 
and Mrs. Joseph D. Harkins, Jr. 


WHAT’S IN THE BIBLE? 


A child witness, age seven, was 
being examined to determ‘ne her 


_understanding of the nature of a: 


oath to determine her competency 
as a witness. The answers were not 
very satisfactory. Finally this ques 
tion was asked; 

“Do you know anything that is 
in the Bible?” 

“T know everything that’s in the 
Bible” was the surprising answer. 

“Tell us just some of the things 
that are in there?” 

“There is a picture of sister’s 
beau, one of my curls cut off when 
I was a baby, ma’s recipe for 
tomato catsup and the pawn ticket 
for pa’s watch,” 
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“he following brief was prepared 
by the late Rowland G. Railey of 
the Monroe County Bar for sub- 
mission in the case of Walter 
Jamerson, Appellant vs. The Com- 
monwealth of Kentucky. The opin- 
ion of the Court of Appeals may 
be found in 20 S. W. 2nd 711. 


M: y it please the Court: 

(omes today by his Attorney, 
Rowland G. Railey, Tompkinsville, 
Kentucky, the feeble and despon- 
dent Appellant, Walter Jamerson, 
an octogenarian, and meekly and 
kindly asks the Court to give at- 
tentive heed to his plaintive-wail 
ani most solemn-plea for a re- 
versal of a judgment of guilty ren- 
dered against him at the 1928- 
December-Term of the Monroe Cir- 
cuit Court, Tompkinsville, Ken- 
tucky, carrying with it a five-year- 
period of duration of penal-servitude 
within grim-and-gloomy _ prison- 
walls that have been, since the time 
to which the memory of man run- 
neth not to the contrary, a “night- 
mare” to many a soul long since 
departed. 

The appellant, with hoary-locks, 
nipped by time’s relentless-frost; 
with eyes, bedewed and bedimmed, 
deeply-set in an intrepid-face, bit- 
ten and scarred by the remorseless- 
tooth of time; with limbs stiffened 
and shackled by the chill of eighty- 
winters and the heat of as many 
summers; with ears dull to the 
thunder’s peal; with a stomach fed, 
through the passing years, on hash 
and garlic; with a toothless-mouth 
and a contrite-heart, most-humbly 
says the Court committed a most 
grevious error by ruthlessly rush- 
ing him into trial over his timely 
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which dis- 


and earnest protest, 
closed to the Court, at the time, 
that his LEADING-Attorney, Hon. 
B. F. Denham, the veteran-nestor 
of the Bar was absent; that the 
said LEADING-Attorney was, in 
life’s early morning, in the forest- 
primeval, a wood-pecker—a wood- 
worker—who thus acquainted him- 
self with timber and its uses and, 
therefore, knew better than any 
other of Appellant’s attorneys the 
relative weight, length, size, color, 
habits and customs of the hickory 
bludgeon, maliciously wielded in 
the battle, by appellant’s assailant 
and who had been, on the night 
before the trial was scheduled to 
begin, pursued, overtaken, and 
knocked-down, at midnight’s holy- 
hour, with that deadly-malady— 
the fore-runner of death—the “Flu”; 
that his said LEADING-attorney 
wrestled from that hour, many days 
and nights upon a bed of pain, 
agony, and anguish before he re- 
covered and returned to the Tem- 
ple to find his once hopeful-client 
beaten, blackened, besmirched by 
the character of the odious judg- 
ment aforesaid. 


That his said LEADING-attor- 
ney knew better than any other the 
topography of the battle-field; that 
they went, in person, upon the 
scene, before the Dwelling-house 
and the surrounding-premises had 
been swept by flame and thereafter 
followed by _ ruin-and-desolation, 
and procured the data needful to 
make the proper-defense for the 
appellant; that his said LEADING- 
Attorney — through his timely 
gathered data—knew more accu- 
rately than any other of his could 
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humanly know the size-and-number 
trees, stumps, rocks, ravines, fences, 
houses, windows, doors, barns, 
walks, wagons, out-houses, roads, 
horses, mules, chimneys, flues, axes, 
saws, axe-handles, the ways-in-and- 
out of the premises, persons pres- 
ent, and everything materially in- 
volved and the _ relative-distance 
from each to the others; that his 
timely-and accurate survey of the 
physical-conditions thereabouts dis- 
closed much _ useful-information 
helpful to the proper-defense of the 
appellant, that could not emenate, 
at the trial from any other source, 
or be gotten subsequently at all; 
that his LEADING-attorney had 
spent much valuable-time in making 
the aforesaid-investigations about 


the scene of the killing with the 
view of using same so-gathered by 
him in making the proper and suc- 
cessful-defense in this case. 
Therefore, if granted a new trial, 
the Appellant says he will do all in 
his power to have present his 
LEADING-attorney and all the 
foregoing and other facts presented 
by him to the Jury, with the belief, 
that when done, he will be imme- 
diately and justly acquitted. 
Wherefore, for THIS’ and 
OTHER-REASONS §s stressed in 
BRIEFS heretofore filed in this 
case by his other-attorneys, the Ap- 
pellant prays the Court to set-aside 
the judgment of the Lower-Court 
and grant him a new-trial. 
Respectfully submitted. 
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Hope Springs Eternal 


By CLAY WADE BAILEY 


Frankfort Correspondent of Cincinnati Post 


The Kentucky Court of Appeals 
recently received an unusual peti- 
tion. It was out of the ordinary in 
a number of respects. 

The petition was received from a 
prisoner at Alcatraz penitentiary 
who had been convicted in the U. S. 
District Court for Western Ken- 
tucky and sentenced to serve fifty- 
seven years in Federal prison for 
the machine-gun slaying and holdup 
of a Guthrie, Kentucky, post office 
messenger. 

The petitioner, Floyd Bruce, not 
only was indicted in the Federal 
Court, but the Fodd Circuit Court 
grand jury indicted Bruce on 
charges of murder and grand lar- 
ceny. The Federal Court, however, 
obtained jurisdiction of the offense 
first, promptly tried and convicted 
Bruce. 

Bruce, after serving more than 
two years of his 57-year term at 
Alcatraz, asked the Kentucky Court 
of Appeals to compel an inferior 
body, the Todd Circuit Court, to 
grant him an immediate trial on 
both the indictments pending 
against him there. These charge 
murder in the first instance, and 
armed robbery in the second. Either 
offense is sufficient to call for the 
death penalty, if the jury is so 
minded. 

The writ against the Todd Circuit 
Court was sought because Bruce al- 
leged that “under the sixth amend- 
ment of the Constitution of the 
United States, the petitioner is en- 
titled to a speedy trial.” 


The indictments having been re- 
turned against him in March 1939, 
and remaining untried, Bruce con- 
tended that the delay had resuited 
in depriving him of his right to a 
“speedy trial” as guaranteed by the 
Federai Constitution. 

The usual procedure has been for 
accused persons to invoke the law’s 
delays, rather than its guarantees. 
Too, the petition filed with the Ap- 
pellate Court argued rather in- 
geniously that the Federal Court 
had improperly convicted him, and 
in taking jurisdiction over him, had 
impinged on functions of the state 
courts. 


It was contended by Bruce that 
“the overt act which is the murder 
in this case should absorb the lesser 
offense of robbery,” and since the 
Federal Court had no jurisdiction 
over the murder, it should have 
yielded the entire matter over to 
the state. 

The petition, received by mail 
from Alcatraz, and signed by Bruce, 
as his own attorney and sworn to 
before the associate warden of the 
U. S. penitentiary read: 

Floyd Bruce Petitioner 

Civil Action Mandamus No.— 

Versus 

Todd Circuit Court, 

Commonwealth of Kentucky 

Respondent. 


PETITION FOR WRIT 
OF MANDAMUS: 


Now comes Floyd Bruce, herein- 
after referred to as the petitioner, 
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and presents this, his petition for 
Writ of Mandamus. The petitioner 
hereof prays that this Honorable 
Court let a writ of Mandamus issue, 
against the Todd Circuit Court of 
Kentucky, hereinafter referred to 
as the Respondent. 

(1) The petitioner avers and al- 
leges that he has tried to force the 
respondent hereof to try him on in- 
dictment No. 937, charging him 
with wilful murder, and indictment 
No. 938, charging him with armed 
robbery, and that he cannot even 
receive an answer from the re- 
spondent hereof. Motion was filed 
in Todd County Circuit Court 
June 7, 1941, 

(2) The petitioner avers and al- 
leges he was indicted March 28, 
1939, on the aforesaid murder and 
robbery charges, of which the Gov- 
ernment of the United States, had 
concurrent jurisdiction on the afore- 
said armed. robbery charge, and the 
Government tried and found the 
petitioner guilty of the aforesaid 
robbery and sentenced him to 57 
years in Federal prison. 

(3) The petitioner wishes to state 
so this court will know, that this 
Government, and County indict- 
ment, gre one continuous robbery, 
and one and the same all the way 
through. 

The petitioner is under the im- 
pression that, where there had been 
murder committed he should be 
tried for the murder, and that the 
overt act which is the murder in 
this case should absorb the lesser 
offense of robbery; or where the 
State has jurisdiction of the murder 
exclusively, and also has a law 
covering the robbery, then he 
should be tried in the State Courts, 
and not in the Federal Court, when 
the Federal courts have no juris- 


diction of the murder. The peii- 
tioner further contends that where 
the government tried him for the 
armed robbery, and the State must 
try him for the murder, it makes 
the whole procedure too confusing 
and conflicting and the petitioner 
contends the Federal Courts in- 
fringed on the State Court’s rights. 


(4) Under the Sixth Amendment 
of the Constitution of the United 
States, the petitioner hereof is en- 
titled to a speedy trial. 

In all criminal prosecutions, the 
accused shall enjoy the right to a 
speedy trial, and public trial, by an 
impartial jury of the State and Dis- 
trict wherein the crime shall have 
been committed. Which district 
shall have been previously ascer- 
tained by law, and to be informed 
of the nature and cause of the a 
cusation; to be confronted with the 
witnesses against him; to have 
compulsory process for obtaining 
witnesses in his favor, and to have 
the assistance of counsel for his de- 
fense. 

Therefore the petitioner hereof 
prays that this Honorable Court 
force the respondent hereof to try 
the petitioner hereof or show caus 
why the respondent hereof does no! 
do so. 

And the petitioner hereof foreve 
prays. 

(SIGNED) Floyd Bruce, 
Petitioner. P. M. B. 482, 
Alcatraz, Californi: 





It was one of those cases of dis 
puted parenthood. The case wa: 
settled for a cash consideration. The 
attorney for the mother was asked 
by a bystander how the case was 
settled, he replied. 

“Oh! she got the baby and we 
lawyers got the money.” 
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Disappearance Cases in Kentucky 


Some Aspects of Presumptive Death 


By THOMAS J. KNIGHT 
Of the Louisville Bar 


I, the trial of cases before me as 
one of the Commissioners of the 
Jefferson Circuit Court, I find much 
confusion among lawyers as to the 
application of the seven years ab- 
sence statutes, Sections 1609 and 
1630 Kentucky Statutes, to cases in- 
volving the settlement of estates 
and for the sale of real estate, and 
it is in the hope that the situation 
with reference thereto may be some- 
what clarified that this article is 
written. 

The question arises most frequently 
in two classes of cases, first, where 
suit is brought to settle the estate of 
a decedent, and, second, where suit is 
brought for sale and division under 
Section 490 of the Code, and among 
the heirs who would be entitled to a 
share of the estate or an interest in 
the real estate to be sold is one who 
has left the state years ago and has 
not been heard from or known to be 
living or dead by those who would 
be expected to know of his where- 
abouts. 

There seems to be a general belief 
among lawyers, at least of many of 
those who have had cases before me, 
that if one of the heirs to an estate, 
or the owner of an interest in the 
real estate, has been absent from this 
state and unheard from for more 
than seven years he can be declared 
legally dead upon a showing of this 
seven years absence, thus eliminating 
him as an heir or an owner of an 
interest so as to allow the remaining 
heirs to “short-circuit” around him 





HON. THOMAS J. KNIGHT 
Of Louisville Bar 


and divide the estate or the proceeds 
of the sale of the real estate among 
themselves. I expect to show by 
examination of authorities that it is 
not as simple as that, but that on the 
contrary before the interest of the ab- 
sent one can be distributed among 
the other known heirs there must be 
proof which would justify the Court 
in finding that the absent one is dead, 
and that he died unmarried, intestate 
and without issue. 

One of the reasons for the con- 
fusion of lawyers in practicing the 
kind of cases here being considered 
is the construction which has been 
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given to Section 1639 in insurance 
cases. It is now well settled in Ken- 
tucky by such leading cases as 
MUTUAL BENEFIT LIFE IN- 
SURANCE COMPANY vs. MAR- 
TIN, 108, Ky. 11, MODERN 
WOODMEN OF AMERICA ys. 
HURFORD, 193 Ky. 50, and PRU- 
DENTIAL INSURANCE COM- 
PANY vs. GATZ, 182, Ky. 218, that 
upon proof of absence of seven con- 
secutive years without intelligence 
concerning the absentee, a presump- 
tion of death is created sufficient to 
throw upon the other party the bur- 
den of proving the person to be alive. 
There is some reason for this rule 
in insurance cases because there is 
always a defendant insurance com- 
pany with ample funds and an in- 
vestigating organization to find the 
missing person if he is living, and it 
is quite logical that in these cases 
it should only be necessary to estab- 
lish seven years absence, leaving the 
insurance company to produce proof 
to rebut the presumption of death. 
Furthermore in these insurance cases 
the question was not whether a miss- 
ing person, who was policy holder, 
died leaving possible heirs to inherit 
his property, but whether he is dead, 
with or without heirs, thus enabling 
the beneficiary under the policy to 
bring suit to collect same. So it will 
be seen that these insurance cases 
have little bearing on cases like those 
under consideration here, in which 
plaintiffs seek to declare a known 
heir dead, thereby allowing the other 
heirs to take the property of a dece- 
dent, Therefore no further consid- 
eration will be given to insurance 
cases because they are governed by 
a different principle and are not 
within the purview of this article. 
Another cause of confusion has 
been the attempt by lawyers to apply 
the principles laid down by the Court 


of Appeals in escheat cases arisin 
under Section 1609 Kentucky Statutes 
to cases of the character of those 
under discussion arising under Sec 
tion 1639. To appreciate the differen 
principles involved in the cases arising 
under these two sections it will 
necessary to examine the backgrou 
of each and to examine some of the 
cases leading to their development. 

Section 1639 Ky. Statutes under 
the title relating to Evidence, and 
evidently enacted as a statutory rule 
of evidence, provides as follows: 


“Sec. 1639: Death Presumed After 
Absence of Seven Years.—If any 
person, who shall have resided in this 
state, go from and do not return to 
this state for seven successive years 
he shall be presumed to be dead, in 
any case wherein his death shall 
come in question, unless proof be 
made that he was alive within that 
time. (1893, c. 227, p. 1163 No. 16).” 

It will be noticed under the abov 
section that while there is a presump 
tion of death of the absentee ther 
is nothing in that section to the effect 
that the absentee is presumed to hav 
died without issue and the Court of 
Appeals so held in the escheat cas 
of Bank of Louisville vs. Board o 
Trustees of Public Schools, 83, Ky 
219. In that case, after examinin; 
some cases from other jurisdictions 
and citing the domestic case of Hay 
vs. Tribble, 3 B. M, 106, in which ; 
was held that it should not be pre 
sumed that a married woman died 
without issue, because such a pre 
sumption was contrary to probability 
the court said in conclusion: 


“We conclude that the correct rule 
is, whether such a presumption will 
be indulged must depend on the cir- 
cumstances shown in each particular 
case. If, for instance, circumstances 
are proven indicating non-marriage 
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or childlessness, then death without 
issie may be presumed It was 
so held in Harvey vs. Thornton, 14, 
Ill. 217, and whereas in this case 
the testimony is merely negative and 
relates to mere absence only, it is in- 
sullicient to create the presumption 
tha: the person died intestate and 
without heirs . . . In a case like this, 
wh re nothing is shown by the testi- 
y but mere absence, it should not 
be presumed that the person died 
without heirs, or that none will ap- 
to claim the property. Other 
imstances besides absence should 
shown, from which such a pre- 
ption may be fairly drawn.” 
he above case was decided in 1885 
an! at that time the Statute above 
referred to (Sec. 1639) was in ef- 
fect as it is quoted in full in that 
opinion in the same language as we 
now find in our present statute and 
which shows it to be an act of 1893, 
the long session following the Consti- 
tutional Convention of 1891. This 
historical reference is made because it 
leads up to the reason for the enact- 
ment of Section 1609 which goes 
further than Section 1639 and pro- 
vides that the absentee shall be pre- 
sumed to have died without heirs, the 
language of this section, distegarding 
for the present the 1940 amendment, 
being as follows: 

“Sec. 1609. Person Not Known to 
be living for seven years, presumed 
to have died without heirs—When 
any person owning property lying or 
found in this Commonwealth is not 
known to be living for seven succes- 
ive years, and no account whatever 
can be given of said owner, his heirs, 
devisees, or distributees, such person 
shall be presumed to have died with- 
out heirs, devisees or distributees, and 
his property shall vest in the Com- 
monwealth, subject to the right of 


said owner, his heirs or devisees, to 
be reimbursed for said property 
whenever such claim is established, as 
provided in this chapter. (1893, c. 
135, p. 439, Art. I, No. 4).” 

This section, listed in the Statutes 
under the title relating to Escheats, 
is shown in our present statutes to be 
an act of 1893 and apparently was 
first enacted then, although Section 
1639 had previously been in existence 
and was merely reenacted in the 
long session of 1893. This is borne 


out by the following language from 
the escheat case of Commonwealth of 
Ky. vs. Thomas Admr. 140, Ky. 789: 


“In Bank of Louisville vs. Board 
of Trustees of Public Schools, supra, 
the court held that absence for seven 
years, without being heard of, raised 
a presumption of death of the ab- 
sentee, but did not create a presump- 
tion that he had died either without 
issue or without heirs. To meet that 
weakness in the statute the Legisla- 
ture of 1893 adopted Section 1609 
Kentucky Statutes, providing: (Here 
the opinion quotes in full Sec. 1609 
as set out above). 

The question then arises, did the 
enactment of Section 1609 in 1893 
change the rule laid down in 1885 in 
the Bank of Louisville vs. Board of 
Trustees supra which had held that 
while absence from the state for seven 
years establishes a presumption of 
death it did not establish a presump- 
tion of death without issue, or rather 
without heirs? The answer seems to 
be that, as applied to escheat cases, it 
did change the rule as is indicated 
from the language quoted from the 
Commonwealth vs. Thomas case 
supra. It is clear that Sec. 1609 ap- 
plies only to escheat cases as that is 
the only subject treated in the chap- 
ter and article under which it appears. 
There was good reason for adding 
the presumption of death without 
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heirs in escheat cases because that 
was necessary to make the escheat 
statutes effective and the heirs, if any 
should later be ascertained, are pro- 
tected by the further provision in 
Section 1609 that the property vests 
in the Commonwealth “subject to the 
right of said owner, his heirs or de- 
visees, to be reimbursed for said 
property whenever such claim is es- 
tablished, as provided in this chap- 
ter.” 


However, in the class of cases 
under discussion,.where it is sought 
to declare a known heir dead in order 
that someone else may inherit prop- 
erty of a decedent, or in cases in- 
volving the settlement of an estate 
and the division of the proceeds, Sec- 
tion 1609 has no application. The 
Statute applicable to this character of 
cases is Section 1639 which is a stat- 
utory rule of evidence and there is 
no authority to extend the presump- 
tion of death referred to in that sec- 
tion to include presumption of death 
without issue or heirs as in the 
escheat Section 1609. Nor, I think, 
should it be so construed by analogy 
to Section 1609 as has been contended 
by some attorneys in cases before 
me. 

Since the principles involved in 
escheat cases are different from those 
under consideration and since the 
escheat statutes were changed and 
revised by the 1940 Legislature no 
further consideration will be given 
them as they are not within the scope 
of this article. 

Before discussing some of the Ken- 
tucky cases, the majority of which 
uphold the principle that before the 
share of an absent heir can be dis- 
tributed among the remaining heirs 
there must be proof that he is dead 
and that he died unmarried and with- 
out issue, it is worth while to notice 


the English case of In Re Jackson 


L. R. Ch. Div. 1907, 2, page 354, 
construing the common law, of which 
our statute, 1639, is declaratory, in 
which Justice Kekewich said, among 
other things: 


“If it is proved that long ago a 
man died, and there is nothing to 
show whether he died without issue 
or with issue, I agree in the American 
doctrine that there is no presumption 
either way ... It is not a case of 
presumption but of proof, sufficient 
if not conclusive proof.” 


He held in that case that evidence 
that the absentee had been gone about 
forty years, that he was unmarried 
when he went away, that his family 
had never heard of his marriage, that 
in letters received from him many 
years ago he stated that he was in 
poor health and “felt very certain my 
life is nearly done on earth,” and 
that, in the same letters, he desired 
his sister to request a certain lady, 
to whom he had been attached, to 
write to him and send her likeness, 
and expressed the wish that he would 
marry her;—all of this, the court 
said, was sufficient evidence on which 
to base a direction to a jury that hie 
nad died a bachelor. 

After a thorough examination of 
Kentucky authorities, I do not find a 
case which holds as a matter of law 
that because a known heir to an ¢s- 
tate has been absent, unheard from 
for more than seven years, he is pre- 
sumed to have died unmarried and 
without issue, thus enabling the esta‘e 
of an ancestor to be distributed to tle 
other heirs next in line of descent. 
In some cases the question has been 
ignored or side-stepped because 1 
was probably not presented. In som 
cases the Court of Appeals has hel! 
that the evidence produced in a pa 
ticular case was sufficient to raise th 
presumption that the absent heir die: 





Zo a 
ng to 
issue 
rican 
iption 
se of 
icient 


le ce 
about 
tried 
umily 
that 
nany 
is in 
n my 
and 
sired 


ould 
‘ourt 


hich 


KENTUCKY STATE BAR JOURNAL 31 





unmarried and without issue. For 
example in the case of Hitt vs. Camp- 
bell, 185 Ky. 80, it was held that 
where a son thirty-eight years of age, 
wh was adjudged a lunatic and eés- 
cap.d shortly after his commitment 
to ‘ne asylum and had been absent 
from the state without being heard 
fro: for twelve years before his 
father’s death, was unmarried and in- 
sane at the time of his disappearance, 
there was sufficient circumstantial evi- 
dence to justify the’ conclusion 
reached by the lower court that he 
die’ without descendants before the 
death of his father and that conse- 
quently the widow and _ remaining 
chiliren of his father took a clear 
title and could convey a fee simple 
title to a purchaser who was suing 
for specific performance. 

In the case of Duncan vs. Clore, 
189 Ky. 132, which was a suit for 
performance in which the 
purchaser refused to take title be- 
cause he claimed there was an out- 
standing interest in a grandchild of 
a previous owner of the land in ques- 
tion. This grandchild had been taken 
from Kentucky by her father when 
she was five years old and had not 
been heard from by any of her rela- 
tives, or other person, up to the time 
of the suit which was fifty-four years 
later. The petition had alleged that 
this grandchild was dead, based upon 
this presumption from long absence 
and she was not brought before the 
Court by Warning Order Attorney. 
The Court held there was sufficient 
proof of her death because of the 
long absence from the state and sat- 
isfied the provisions of Section 1639 
of the Statutes. Nothing was said in 
this case about whether the absent 
one had died unmarried and without 


issue. 


specific 


The case of Taylor vs. Reisch 20 


K. L. R. 1599; 49 S. W. 782, was a 


suit for specific performance and the 
purchaser defended on the ground 
that two of the defendants in a prior 
suit resulting in a commissioner’s sale, 
were absent from the state and had 
been absent for many years and may 
have had heirs who were not before 
the Court. The proof showed they 
had been absent from the state and 
had not been heard from for more 
than twenty years, and that when 
they left they were unmarried and 
under twenty-one years of age, and 
had long been regarded as dead by 
the family. The court held that from 
the fact of long absence, unheard 
from by the family, there was pre- 
sumptive evidence that they were 
dead. The Court said nothing about 
the presumption that they died with- 
out issue. The Court upheld a decree 
of specific performance because both 
these absent heirs even if living were 
before the Court by Warning Order 
and purchaser would therefore take 
a good title whether they were dead 
or alive. This latter case cannot there- 
fore be regarded as_ satisfactory 
authority on the question of presump- 
tion since it was a suit for specific 
performance and the absentees were 
before the Court by Warning Order 
just as any other absent defendants. 

In the case of Martin vs. Royce, 
21 K. L. R. 775, 52 S. W. 1062, it 
was held that where a mother and 
her infant children have been absent 
from the state more than twenty 
years, and a brother of the mother 
testifies that he has heard nothing 
concerning them in that time, except 
the mother’s death, does not authorize 
the presumption that all are dead 
without issue. 

In the case of Gray vs. McDowell, 
6 Bush 475, the Court held, (Quoting 
from the syllabus) : 


“One of the devisees left Ken- 


tucky with a family in 1841 and 
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joined the Mormons in Missouri; 
since that time he has not been heard 
from in Kentucky. Being entitled to 
an interest in the land in controversy 
in this suit, these facts will not 
authorize the legal conclusion that he 
and his whole family of children or 
descendants are now extinct in 1869.” 


In the case of Morgan vs. Big 
Woods Lumber Co., 198 Ky. 88, 
which is a lengthy case involving title 
to eastern Kentucky lands but which 
is too long for analysis, the Court 
of Appeals had this to say: (pg. 99). 


“The Judgment in the ejectment 
action was rendered on April 6, 1876, 
and between that and the institution 
of this action (1923) the time had not 
been of sufficient duration to have 
justified the presumption that either 
Charles M. Guidee or Frances Den- 
chet had died, and if dead, the latter, 
a married woman, had left no chil- 
dren, but upon the other hand the 
presumption was to the contrary, and 
in accordance with probability. Only 
in instances where the evidence shows 
childlessness or non-marriage will 
one be presumed to have died with- 
out issue. All this record shows is 
that the heirs of Mrs. Guidee were 
absent from this country, but never 
having resided in this country, there 
is no presumption that after seven 
years unheard of they would be dead, 
but instead the presumption would 
be in accordance with the probability 
of the duration of life and the leav- 
ing of issue at death. 2 Greenlead, 
Sec, 354; Faulkner vs. Willman, 13 
K. L. R. 106; Bank vs. Board ete. 
83 Ky. 219; Hayes vs. Tribble, 3 
B. M. 106.” 


In the case of Hollowell vs. Adams, 
119 S. W. 1179, in construing Sec. 
1639 Ky. Statutes and after quoting 
that section the Court said, (I quote 
from the syllabus) : 


“HELD, that there should be some 
legal adjudication that an absent per- 
son is dead before his heirs can divide 
his estate to his prejudice, and where 
a person who had abandoned his 
family and remained away for over 
20 years received a devise in the 
meanwhile, and his wife and children 
assumed his death and sold the prop- 
erty without any adjudication of his 
death, he could recover it.” 


The case of Glasscock vs. Weare, 
Executor, et al, 192 Ky. 654, is an 
interesting case not only from the 
facts and circumstances, but from the 
unusual names of the Weare family 
involved, these names being Jared, 
Jerome, Jahaza, Jaakim, Jaffa, Jacova, 
Jabus, and Jaza Weare. That case went 
off on a question of the time during 
the seven years absence the absent 
one is presumed to have died. In that 
case a sister died in January 1917 


having devised the greater part of her 
estate to three of her brothers, in- 
cluding the absent brother, with the 


provision that should the absent 
brother die before the testator then 
his portion should go to the other two 
named in the will. The absent brother 
was last heard from in November, 
1911, and it was contended by the 
other two brothers named in the will 
that he died before his sister in 1917, 
and therefore they should take his 
share. The other heirs contended 
that the absent brother was presumed 
to have lived until the end of thie 
seven-year period, which would make 
his death after his sister’s death, and 
therefore his estate would descend 
to all the brothers and sisters under 
the law of descent and distribution 
The Court of Appeals upheld the 
latter contention. So this case can 
only be cited as sustaining the one 
point that the absentee will be pre- 
sumed to have lived until the end of 
the seven-year period and that there 
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is no presumption that he died at any 
time during the seven years. Any- 
thing else in the case is perhaps 
dictum. 

However, in that case the absen- 
tee’s estate was distributed, not to one 
set of heirs who were contending for 
it, but to all his heirs, i. e., his 
brothers and sisters and children of 
deceased brothers and sisters here in 
Kentucky. To do this the Court had 
to presume him dead under the Stat- 
ute, and nothing was said in the 
opinion about any presumption as to 
whether he had died unmarried or 
without issue as was said in most 
of the other cases heretofore referred 
to, 


One of the latest cases in Kentucky 
is that of Riley vs. Taylor's Gdn., 
238, Ky. 256. In that case one Homer 
Bartlett had a fund of about $500 
belonging to him from certain oil 
royalties. His daughter through her 
guardian brought suit to have it de- 
termined that she was entitled to this 
sum as the daughter and only heir 
of Homer Bartlett, alleging that he 
had left the State of Kentucky more 
than fourteen years before, had not 
been heard from for more than seven 
years and therefore was presumed to 
be dead. The proof in that case 
showed Bartlett had last been seen 
by his: daughter in Evansville, In- 
diana, in March, 1923, a little over 
seven years before the suit was 
brought and that he had not been 
seen or heard of since that; that at 
the time he was seen by his daugh- 
ter he was afflicted with boils over 
his body and was under treatment 
of the physician; that diligent search 
had been made for him through 
police headquarters throughout the 
country. Upon this evidence Bartlett 
was declared to be presumptively dead 
under Sec. 1639 of the Statutes and 
his daughter as his heir-at-law was 


permitted to draw the fund of $500 
which would have belonged to her 
father but for his presumed death. 
There was nothing said in the Court’s 
opinion in that case about there being 
no presumption that a man absent 
seven years had or had not died with- 
out issue. In that case Bartlett was 
still married when he left the state, 
but he and his wife had not lived 
together harmoniously. Theoretically, 
he may have obtained a divorce in 
some other state, married again and 
had other children, or might have 
willed his property in Kentucky to 
someone else, in either of which 
events his daughter here would not 
have been his only heir. But the 
Court made no references to any of 
these things, but seemed to hold that 
as a matter of course upon proof of 
his absence unheard of for more than 
seven years with additional proof 
which indicated his probable death, 
his property here could be distributed 
to his only known heir-at-law in this 
state. 


It will thus be seen from the 
analysis which has been made of the 
above Kentucky cases that there is 
some conflict in the decisions and all 
of them cannot be harmonized. In 
the Glasscock-Weare and the Riley- 
Taylor cases, supra, the Court of Ap- 
peals seems to have permitted a dis- 
tribution of the estate of the absent 
one merely upon proof of his ab- 
sence unheard from for the statutory 
period. The Court seems not to have 
had brought to its attention previous 
cases which require proof which 
would justify the Court in saying 
that the absent one died unmarried 
and without issue. I am of the opin- 
ion from an analysis of all the cases 
that the Court will still hold and that 
it is the law of this state that, ex- 
cept in insurance and escheat cases, 
it is not enough simply to prove ab- 
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sence of an heir for more than seven 
years or that this absence for the 
statutory period raises a presumption 
of death unmarried and without issue. 
I think it is fairly deducible from 
the cases discussed, which include 
practically all Kentucky cases in 
point, that there must be substantial 
proof not only of the absence but a 
showing of facts and circumstances 
which would justify a court in saying 
that the absent heir was dead and 
that he died unmarried and without 
issue. Naturally in all these “disap- 
pearance” cases it is obvious there 
can be no direct evidence of death; 
otherwise it would not be such a case. 
The proof must in such cases be 
largely circumstantial and obviously 
the circumstances will vary with each 
particular case. As was said by the 
Court of Appeals in the case of Riley 
vs. Taylor’s Gdn. supra: 


“The proof may be direct, or it may 
be circumstantial, arising from the 
circumstances under which the per- 
son left, his reasons for leaving or 
concealing his whereabouts, his age, 
condition of health, kis motives for 
not returning or keeping in com- 
munication with his home, and the 
like.” 

While care should be exercised by 
the courts so that an absent heir may 
not be divested of his interest in an 
estate by flimsy and insufficient evi- 
dence, the courts should not go to the 
other extreme and prevent the distri- 
bution of estate funds by rigid re- 
quirements of air-tight proof. In the 
Glasscock-Weare case, supra, the 
Court made what seems to me to be 
some sensible observations which 
might well be followed in this char- 
acter of case in order that estates 
may be settled and money in Court 
distributed. After quoting Section 
a Kentucky Statutes, the Court 
said ; 


“The statute creates a presumption 
which is enforced as a rule of public 
policy to the end that the settlement 
of estates may be facilitated, in that 
there may be a basis for determining 
that a person, who has departed from 
this state and has not returned for 
seven successive years, and cannot 
be proven to have been alive during 
that time, is dead, for otherwise it 
would probably be impossible to show 
by evidence whether he was dead or 
living, and thus prolong the time for 
the distribution and devolution of 
property, to a period beyond the ex- 
pectancy of human life, because of 
the impossibility of proving that a 
death has occurred, when it, in fact, 
has probably occurred many years 
ago. * * * It is not necessary that 
the proof of his death should con- 
sist of direct evidence to that effect, 
but, it may be shown by proof of 
his age, his physical condition and 
any other circumstances which would 
tend to make one believe it more 
probable that he had died, than that 
he has survived.” 


A jury could not agree upon a 
verdict. The judge called them in 
and said, “If it is a question of law 
on which you are disagreed perhajs 
the court can help you.” The fore- 
man replied, “You see it is this wav, 
some of us want to decide the case 
according to law and some accordins 
to your instructions.” To this the 
judge indignantly replied, “I should 
fine you for contempt.” “Don’t fine 
me,” replied the foreman, “I am the 
one who wants to decide accordin; 
to your instructions, all the rest wan 
to decide it according to law.” 
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ittorney Lynn B. Wells of West 
Liberty, was elected County Judge of 
Morgan County in the November 
ele: ion. 

l'on. Joe P. Clark of Franklin will 
be (ne new County Attorney of Simp- 
son County after January Ist. 

‘ttorney Ann Quill of Newport has 
resivned her position with the State 
Revenue Department to accept a fed- 
eral position. 

ittorneys James R. and Thomas 
W. Hines, brothers, of Morgantown, 
have formed a partnership for the 
practice of law at Bowling Green. 
They have opened an office in the 
Gerard Building. ._The firm name is 
Hines and Hines. 


lttorney P. H. Hyden formerly of 
West Irvine has located at Hazard 
for the practice. 

Mr. L. B. Doyle, retiring sheriff of 
Barren County, entertained the Bar- 
ren County Bar and all officers of the 
Court with a barbecue dinner Sep- 
tember 10th, at the Lucas American 
Legion Hall. 


The State Judicial Council, at its 
meeting in Frankfort on November 
13th, advocated the holding of the 
primary elections in the spring in 
order to give the courts time to hear 
and determine any contest before the 
November general election. It voted 
to hold its next meeting in Louisville, 
April 8th, to coincide with the meet- 
ing of the State Bar Association. 


Wilson, of the 


Judge George S. 
Owensboro Circuit Court, was praised 
and thanked at a meeting of the mem- 
bers of the First Baptist Church in 
Owensboro November 12th upon his 


completion of twenty-five years as 
Superintendent of the Sunday 
School. He was presented with a gold 
watch as a token of esteem in which 
he is held by the church. 

Hon. J. B. Snyder of the Harlan 
Bar was guest speaker at the Corbin 
Lions Club, at Cumberland Falls 
Hotel September 24th. His subject 
was “We Americans.” 

Attorney Clarence Cornelius has 
opened an office for the general prac- 
tice in the Bennett Building at Har- 
lan. 


Miss Laura E. Miller of the Louis- 
ville Bar attended the convention of 
the National Association of Women 
Lawyers September 27th in Indianap- 
olis. On October 5th she attended 
the National Lawyer’s Guild in Wash- 
ington, D. C. While in, Washington 
she was admitted to practice before 
the U. S. Supreme Court. 


Hon. Farland Robbins is the newly 
elected County Attorney of Graves 
County. Mr. Robbins is the President 
of the Mayfield Rotary Club. 


Attorney W. Baxter Harrison, for- 
merly County Attorney of Bracken 
County, but more recently connected 
with the United States Revenue De- 
partment, has opened an office for 
general practice in the Lawyer’s 
Building at Covington. 

Mr. Edgar Simon, of the Jefferson 
County Bar, is now associated with 
the law firm of Willis and Sloss in the 
Kentucky Home Life Building, Louis- 
ville, 

Attorney Houston L. Wood was 
elected Police Judge of Maysville at 
the November election. 
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E. H. Smith, of the Glasgow Bar, 
was the guest speaker before the 
Lions Club at Glasgow October 7th. 
His subject was Vocational Selec- 
tivity. 


Attorney James M. Collins is the 
new mayor-elect of Maysville. 


Attorney J. Robert McGinety was 
elected County Attorney of Robert- 
son County at the November election. 


Attorneys J. Marshall McConn and 
John I. Macey of the Lexington Bar 
have formed a law partnership with 
offices in the Security Trust Building 
at Lexington. 


Hon. Edward S. Jouett of the 
Louisville Bar has accepted an ap- 
pointment by Secretary of the 
Treasury, Morgenthau, as chairman 
of the Kentucky State Committee for 
organization of the defense savings 
program, 


Hon. Frank L. Chelf, County At- 
torney of Marion County, underwent 
a major operation October 27th. His 
brother Walter B. Chelf of Lebanon 
served as County Attorney during the 
emergency. 


The Kentucky Bar extends its 
sympathy to Attorney T. Meguiar 
Beard of the Shelbyville Bar in the 
death of his wife on October 26th. 


Attorney James C. Clay of More- 
head is serving out the unexpired 
term as County Attorney of Rowan 
County, of his son Richard M. Clay, 
deceased. 


Hon. Robert L. Myre of the Padu- 
cah Bar was elected President of the 
Paducah Bar Association September 
29th. Attorney Brandon Price was 
elected Vice-President and Attorney 
James Moore, Secretary-Treasurer. 


Attorney Davis M. Howerton was 
appointed Master Commissioner of 
the Boyd Circuit Court in September, 
He succeeds Hon. J. G. M. Robinson, 
who is on active duty with the army. 


Hon. Joe E. Robinson of the Lan- 
caster Bar was married in October to 
Miss Janie Fermine Grace of Lancas- 
ter. Mrs. Robinson has been her hus- 
band’s secretary for a dozen or more 
years. 


Attorney Tom Mooney of Lexing- 
ton was on October 22nd named as 
chairman of the Bluegrass District 
Association of the Kentucky Confer- 
ence of Social Welfare. 


Assistant Attorney General M. B. 
Holifield spent several days in a Lex- 
ington hospital in November. Noth- 
ing serious. 


Hon. W. Duncan Hamilton te- 
ceived the highest number of votes of 
all candidates in his race for County 
Attorney of Woodford County. 


There have been only six regular 
judges to preside over the United 
States District Court at Owensboro 
since the court was established there 
in 1888, a period of fifty-three years. 
These judges have been—John W’. 
Barr, Walter Evans, Charles IH. 
Moorman, Charles I. Dawson, Elwood 
Hamilton, and the present incumbent 
Mac Swinford. 


Hon. O. A. Durham was elected to 
succeed himself as County Attorney 
of Adair County in the November 
election. 


Mr. W. E. Rogers was elected 
President, Mr. S. P. White, Jr., Vice- 
President, and Mr. S. Y. Trimble IV, 
Secretary-Treasurer of the Hopkins- 
ville Bar Association October 16th. 
All the officers elected are young men 


Attorney Mattison B. Jones of Los 
Angeles, California, died October 12th 
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at his home in Glendale, California. 
Mr. Jones was a native of Laurel 
County. 


Attorney James Gordon of Madi- 
sonville was the speaker before the 
Madisonville Kiwanis Club October 
3rd. He chronicled the exploits of 
General George Rogers Clark, re- 
counting the hardships and hazards 
encountered in the capture of Kaskas- 
kia in 1778 before the march on Vin- 
cennes. 


Commissioner Osso W. Stanley 
spoke before the Frankfort Rotary 
Club October Ist. He discussed the 
Constitution of the United States. 


Hon. Joseph J, Bradley of the Lex- 
ington Bar was appointed United 
States Commissioner by Judges H. 
Church Ford and Mac Swinford 
October 2nd. 


Mr. James Fleming Gordon took 
the oath as a member of the Hopkins 
County Bar September 22nd. Mr. 
Gordon is the third generation of 
Gordon lawyers at Madisonville. He 
is identified with the firm of Gordon 
and Gordon and Moore. 


The Courier-Journal of October 
29%th published a feature story of Col. 
Henry J. Stites’ of the Louisville Bar, 
“Activity in Preventing A. W. O. L’s 
from the Army.” 


Attorney Glenn Denham of the 
Williamsburg Bar is now associated 
with the office of Attorney H. C. Gillis 
in Williamsburg. 


Harry Kelly, a colored convict at 
Eddyville, has had his law practice 
stopped by Warden Jess Buchanan. 
The Negro had some legal informa- 
tion but no license. He knew how to 
prepare a petition for writ of habeas 
corpus, and would do so for a fee 
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of twenty-five cents to two dollars. 
All the client hoped to get was a day 
out of prison and a free trip to Court. 


Attorneys Pfaff Smith, Wesley W. 
Llewellyn and F. D. Flickinger of the 
Campbell County Bar have formed a 
partnership for the general practice 
with offices in the Woolsack Building 
in Newport. 


Attorney Gladstone Wesley of the 
Somerset Bar was the principal 
speaker at the Armistice Day celebra- 
tion in Harlan November 11th. 


Attorney S. A. Cary, formerly of 
Cumberland County, has located in 
Whitley City for the general practice. 

Attorney Oscar Sammons was 
elected to succeed himself as County 
Attorney of Russell County at the 
November election. 


Hon. John A. Whitaker was re- 
elected County Attorney of Logan 
County in the November election. 


Hon. George Hogan is the new 
County Attorney elect of Lee County. 


Lieut. Gov. Rhodes K. Myers of 
the Warren County Bar was the prin- 
cipal speaker at the dedication of the 
new Webster County Court House, 
November Ist. He was introduced by 
Attorney Tom Johnson. 


Attorney Harry Roberts, Jr., has 
opened his office to begin the practice 
at Clinton. 

Means and Means is the name of 


a new law firm in Detroit, Michigan. 
The partners are mother and son. 
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The following Kentucky lawyers 
were registered at the American Bar 
Association held at Indianapolis in 
September: Ellis E. Blake, Alexander 
Galt Booth, Percy Newhall Booth, 
Robert W. Brunow, Anselan Bu- 
chanan, Gilbert Burnett, Watson Clay, 
Gavin H. Cochran, Eugene B. 
Cochran, J. Verser Conner, Thomas 
S. Dawson, Frank M. Drake, An- 
drew Duncan, Jr., Davis W. Ed- 
wards, James E. Fahey, Robert E. 
Hatton, Franklin P. Hays, Blakey 
Helm, Wm. S. Kammerer, Thos. J. 
Knight, Henry E. McElwain, Jr., 
Albert S. Nelson, J. V. Norman, 
H. M. Robertson, D. A. Sachs, Jr., 
Greenberry Simmons, James W. 
Stites, Donald O. Taylor, L. Frank 
Withers, Ernest Woodward, Thomas 
H. Young of Louisville; Richard J. 
Colbert, Frank S. Ginocchio, R. W. 
Keenon, Angus McDonald, W. Lewis 
Roberts, King Swope, Grover C. 
Thompson, Wm. L. Wallace, Samuel 
M. Wilson of Lexington; James W. 
Cammack, W. H. Rees of Frankfort; 
Charles Marshall House, Otto S. 
Zerwick of Fort Knox; B. F. Combs 
of Prestonsburg ; James Payton Duke, 
Hillard H. Smith of Hindman; D. 
Bernard Coughlin of Maysville; Far- 
land Robbins of Mayfield; L. B. 
Alexander of Paducah; W. H. 
Dysard of Ashland; R. Miller Hol- 
land of Owensboro; B. R. Jouett, 
John T. Metcalf of Winchester; 
E. H. Smith of Glasgow; John H. 
Kleth of Covington; John Noland of 
Richmond ; Alfred C. Ross of Green- 
ville; and P. T. Wheeler of Hazard. 


Attorney Thomas S. Walker of 
Paducah was the guest speaker at a 
meeting of the Kiwanis Club of 
Princeton October 16th. 


Seventy-two new attorneys were 
admitted to practice by the Court of 
Appeals at the opening of the Sep- 
tember term. 


Hon. John W. Walker was elecied 
County Attorney of Estill County at 
the November election. 


Hon. John Noland of Richmond 
was appointed November 13th as 
Commonwealth’s Attorney of the 25th 
District to fill the vacancy caused by 
the death of Attorney G. Murray 
Smith. 


Hon. C. B. Dowling of the Mun- 
fordville Bar served as special judge 
in the Hardin Circuit Court in No- 
vember. 


Attorney Emmet V. Mittlebeeler of 
the Statute Revision Commission, ad- 
dressed the Lions Club at Louisville 
September 16th. His subject was 
“The Course of Modern History as 
Traced by National Flags.” 


Hon. J. L. Hays was elected 
County Attorney of Letcher County 
at the November election. 


Attorney Herschell M. Sutton is 
the newly elected City Prosecutor at 
Corbin. 


Mr. Harlan Judd is the new County 
Attorney elect for Cumberland 
County. 


Attorney Glenn H. Stephens was 
elected City Judge of Williamsburg 
at the November election. 


Hon. C. B. Larimore of the Mun- 
fordville Bar was appointed Master 
Commissioner of the Hart Circui 
Court in November. 


Mr. Davis Williams is the nev 
County Attorney elect of Har 
County. 


Hon, T. C. Carroll of Shepherds 
ville served as special judge of the 
Warren Circuit Court in October. 
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ifr. A. H. Kopperud of the Murray 
sar is Chairman of the Red Cross 
Dr ve for Calloway County. 


-ittorney W. H. Natcher of the 
Warren County Bar spoke on “Parole 
an’ Probation” at the meeting of the 
Kiwanis Club in Bowling Green Octo- 
ber 23rd. 


Attorney Moss Noble is the new 
City Attorney of Jackson. 


'ttorney H. H. Harned of Lexing- 
ton is the new bailiff of the Court of 
Ap eals. 


Attorney Edward Carlick of May- 
fiel’ is now training for a commission 
in the Army Air Corps. 


lion. Rufus Lisle of the Lexington 
Bar discussed “Master and Servant” 
before members of the Junior Bar at 
Lexington September 2nd. 


Attorney Ollie J. Bowen spoke be- 
fore the Rotary Club of Lawrence- 
burg, September 2nd, using as his 
subject “County Government.” 


Hon. Joseph Martin was reelected 
County Attorney in the Metcalfe 
County election. 


Attorney John A. Keck is serving 
by appointment the unexpired term 
of Attorney J. H. Ferguson as County 
Attorney of Elliott County. Mr. 
Ferguson resigned because of ill 
health. Mr. Keck was elected County 
Attorney of Elliott County without 
opposition at the November election. 


Attorney Robert L. Gordon of 
Bartlesville, Oklahoma, died at his 
home there October 25th. Mr. Gor- 
don was a native of Fayette County. 


Attorney Lawrence B. Finn of the 
Warren County Bar addressed the 
men’s class of the First Baptist 
Church in Bowling Green October 
26th on “Is there a solution to the 
liquor problem ?” 


Attorney William Hayes has 
severed his connection with the Attor- 
ney General’s office to open an office 
at Frankfort. 


The Whitley County Bar Associa- 
tion entertained with a banquet No- 
vember 15th, in honor of Judge H. H. 
Tye who has just completed fifty 
years at the Bar. 


Hon. Bailey P. Wootten of the 
Hazard Bar was special judge in the 
Breathitt Circuit Court in November. 


Hon. Ray Sheehan of the Harlan 


Bar addressed the American Legion 
at Williamsburg November 13th. 


The Journal dutifully reports the 
death of the following Association 
members, heretofore unreported : 

Jack L. Richardson, Sr., of Louis- 
ville at Louisville, August 22nd. 


Edward D. Stone of Marion at 
Sturgis, August 29th. 

John King Todd of Shelbyville at 
Shelbyville, September 4th. 

J. H. Jefferies of Pineville at Pine- 
ville, September 13th. 

Charles H. Bush of Hopkinsville 
at Hopkinsville, October 11th. 

G. Murray Smith of Richmond at 
Richmond, November 9th. 

Adam W. Baker of Hazard at Haz- 
ard, November 12th. 

Marvin H. Taylor of Louisville at 
Louisville, November 6th. 

B. S. Morris of Henderson at Hen- 
derson, October 27th. 

William M. Graham of Hodgenville 
at Hodgenville, October 21st. 

Frank C. Green of Louisville at 
Winchester, October 16th. 

T. H. Webb of London at London, 
October 23rd. 
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R. C. Clay of Morehead at Lexing- 
ton, October Ist. 


B. F. Denham of Tompkinsville at 
Tompkinsville, September 29th. 


A. Y. Martin of Paducah at Padu- 
cah, September 17th. 


Victor Cartwright of Louisville at 
Louisville, October 29th. 


William Kreiger of Louisville at 
Louisville, November 14th. 


James R. Higdon of Owensboro at 
Owensboro, November 21st. 


Clem W. Huggins of Louisville at 
Louisville, November 28th. 


Hon. J. Smith Barlow, Jr., of 


Bardstown, is the new County At- 
torney elect of Nelson County. 


Major Quisling has added a new 
word to the English language... 
Aurally it contrives to suggest 
something at once slippery and tor- 
tuous. Visually it has the supreme 
merit of beginning with a O, which 
(with one august exception) has 
long seemed to the British mind to 
be a crooked, uncertain and slightly 
disreputable letter, suggestive of 
the questionable, the querulous, 
the quavering of quaking quagmires 
and quivering quicksands, of quib- 
bles and quarrels, of queasiness, 
quackery, qualms, and QOuilp.. . 


Major Quisling is to be congratu- 
lated. He has performed the rarish 
feat of turning a proper name into 
a common one, and in so doing has 
made sure that in a future life he 
will find himself in a distinguished 
circle. In addition to Captain Boy- 
cott, Aloysius Hansom will be 
there; also those two redoubtable 
Scots, Charles M. Macintosh and 
John London McAdam; and the 
first Lord Brougham and the fourth 


Earl of Sandwich and the great 
Duke of Wellington in his famous 
boots. 


A Kentucky farmer has a son who 
is a very prominent lawyer practicing 
in Washington, D. C. The farmer 
father visited his son in Washington. 
The son seeking to make his father’s 
visit enjoyable an” to give him some- 
thing to tell about when he returned 
home, arranged for his father to 
visit President Roosevelt for a few 
moments chat. 

After introductions in order to 
make conversation, the President 
asked, “What do the farmers of your 
county think of my farm program?” 
The Kentucky farmer’s reply was, “I 
have only tuned in on it once or 
twice, but most people think you 
ought to have a little more music in 
a : 


We are in it. We hoped it wouldn’t 
come. It is here. Japan has attacked. 
We will “Remember Pearl Harbor” 
so well that the only language spoken 
in Hell for the next fifty years will 
be Japanese, perhaps mixed with 
some German and Italian. We law- 
yers want to help. We are worth 
more than to be used as private 
soldiers but if that is our place we 
will fill it proudly. The universal 
question is what can we do to help. 
Here are some of the things we can 
do. We can boost morale, we can 
watch for and report suspicious ac- 
tivities, we can keep down A. W 
O. L.s and those of us who are phys 
ically able can do what any other 
man can do. If it costs everything 
we have and hold dear it will be bet 
ter than having Hitler or some littl 
yellow-skinned nin-com-poop for a 
boss. All out for America. 
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—says a Federal Judge 


“| am surprised that we have been able to do without such 
a publication so long. The short time | have had it in my 


office has proven its value and made it seem indispensable.” 


Thomas C. Trimble, 
U. S. District Judge 
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